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inta a romantic or intimate relationship with a subordinate employee.” Although the policy
daes not prohibit romantic or intimate relationships between U.S. Attorneys and
subordinates, the policy states that recusal of the U.5. Attorney is “not practicable” and that
“the operations of the entire office will almost certainly be affected” by such a relationship;
that such a relationship "greatly increases” the potential for subordinates to file complaints
of favoritism, conflicts of interest, loss of objectivity, abuse of authority, or sexual
harassment against the U.5. Attorney, and thata U.S. Attorney who is “engaged in a
romantic or intimate refationship with a subordinate employee may be subject to
disciplinary or other action by the Deputy Attorney General.”

B. Standards of Conduct

The Standards of Ethical Conduct for Employees of the Executive Branch (Standards
of Conduct), promulgated by the Office of Government Ethics (OGE} and found at 5 C.F.R.
Part 2635, do not explicitly address romantic or intimate relationships between supervisors
and subordinates. However, the Standards of Canduct address an employee’s
performance of his official duties in a matter where his impartiality could be questioned.
Two regulations, § 2635.502(a)2) and 2635.702(d), are relevant here.

Section 2635.502(a) states:

Where an employee knows that a particular matter involving specific parties
is likely to have a direct and predictable effect on the financial interest of a
member of his household, or knows that a person with whom he has a
covered relationship is...a party to such matter, and where the employee
determines that the circumstances would cause a reasonable person with
knowledge of the relevant facts to question his impartiality in the matter, the
employee should not participate in the matter unless he has informed the
[designated agency ethics official] of the appearance problem and received
authorization from the [designated agency ethics official]....

5 C.F.R. § 2635.502(a). The definition of “covered relationship” includes a household
member or close relative but does not include unmarried romantic partners or friends not
sharing a household. See5 C.F.R. § 2635.502(b).

However, Section 2635.502(a)(2) contains a broader “catch-all” provision that states:
“An employee who is concerned that circumstances other than those specifically described
in this section would raise a question regarding his impartiality should use the process
described in this section to determine whether he should or should not participate in a
particular matter.”” 5 C.F.R. 8 2635.502(a)(2). For example, where the unigue

? The phrase “a particular matter” found in the catch-all subsection of the reguiation has a broader
meaning than the phrase “a particular matter involving specific parties” found in subsection (a). “Particular
matter” is defined at 5 C.F.R. & 2640.103{a)1} and includes “only matters that involve deliberation, decision, or
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circumstances of “a personal friendship...or other association nat specifically treated as a
covered relationship” raise an appearance question, the employee may elect to use the
Section 502 process. OGE 99 x 8 Memorandum to Designated Agency Ethics Officials
Regarding Recusal Obligation and Screening Arrangements, April 26, 1999 at 2. The OGE
has made clear that employees whose circumstances fall within the “catch all” provision of
Section 502 are "encouraged” to use the process provided by & 502(a)(2), but that "[t]he
election not to use that process should not be characterized...as an ‘ethical lapse.” OGE 94
x 10(1), Letter to a Departmental Acting Secretary, March 30, 1994; see aiso, OGEO01 x 8
Letter to a Designated Agency Ethics Official, August 23, 2001.

Similarly, Section 2635.702(d), which is labeled “Performance of official duties
affecting a private interest,” states: “To ensure that the performance of his official duties
does not give rise to an appearance of use of public office for private gain or of giving
preferential treatment, an employee whose duties would affect the financial interests of a
friend...with whom he is affiliated in a nongovernmental capacity shall comply with any
applicable requirements of § 2635.502." 5 C.F.R. § 2635.702(d).

Thus, read together, these regulations provide that where a federal employee is
concerned that the performance of his duties would affect the financial or other interests
of a friend, and the circumstances would cause a reasonable person to question the
employee’s impartiality in the matter, the employee should not participate in the matter
without disclosing the appearance prablem and obtaining authorization from the
designated agency ethics official.

The General Counsel for EOUSA is the EOUSA's Deputy Designated Agency Ethics
Official (designated ethics official) for U.S. Attorneys and as such is the individual who
provides guidance to U.S. Attorneys regarding their ethical obligations to the Department.
See5 C.FR. 52635107,

. Factual Findings
A Background

The LLS. Attorney’'s Office (USAO) for the Western District of Arkansas (WDAR) has
approximately 44 employees stationed in 4 offices in the cities of: Fort Smith, Fayetteville,
Hot Springs, and Texarkana. The headqguarters office is in Fort Smith, where the U.5.
Attorney is stationed.

action that is focused upon the interests of specific persons, or a discrete and identifiable class of persons”™ 5
C.F.R.5 2640.103{a)(1). {Emphasis added). Particular matters may include matters that do not involve parties
and is not "limited to adversarial proceedings or formal legal relationships. Van Cev. Enve? Prot. Agency, 202
F.3d 256, 302 {D.C. Cir. 2000).



































